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to the Court o! Appeals of the District of Columbia. 


No. 2590. 

Equitable Surety Co., a Corporation, Appellant, 

vs. 

U. S. of A. to Use of William H. Haines et al. 


a Supreme Court of the District of Columbia. 

At Law. No. 55759. 

The United States of America to the Use of William H. 
Haines, John W. Cadbury, Joel Cadbury, Susan T. Hoopes, 
Joseph W. Sharp, Jr., James C. Comfort, Elizabeth M. Haines, J. 
Garvey Borton, Joseph II. Haines, Benjamin Cadbury, John W. 
Cadbury, Jr., Jennie A. Wall, Anna F. Wirth, Albert E. Bacon, 
Samuel W. Jones, Harry S. Bonner, and Edwin A. Russell, Share¬ 
holders and Trustees, Trading as Haines, Jones & Cadbury Com¬ 
pany, Plaintiffs, 

vs. 

Allan T. Howison and the Equitable Surety Company, a Cor¬ 
poration, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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1 Declaration. 

Filed May 8, 1913. 

In the Supreme Court of the District of Columbia. 

I' . » « t . _ 

At Law. No. 55759. 

The United States of America to the Use of William H. 
Haines, John W. Cadbury, Joel Cadbury, Susan T. Hoopes, 
Joseph W. Sharp, Jr., James C. Comfort. Elizabeth M. Haines, J. 
Garvey Borton, Joseph II. Haines, Benjamin Cadbury, John W. 
Cadbury, Jr., Jennie A. Wall, Anna F. Wirth, Albert E. Bacon, 
Samuel W. Jones, Harry S. Bonner, and Edwin A. Russell, Share¬ 
holders and Trustees, Trading as Haines, Jones & Cadbury Com¬ 
pany, Plaintiffs, 

vs. 

Allan T. Howison and the Equitable Surety Company, a Cor¬ 
poration, Defendants. 

The plaintiff, the United States of America, to the use of William 
H. Haines, John W. Cadbury, Joel Cadbury, Susan T. Hoopes, 
Joseph W. Sharp, Jr., James C. Comfort, Elizabeth M. Haines, J. 
Garvey Borton, Joseph II. Haines, Benjamin Cadbury, John W. Cad¬ 
bury, Jr., Jennie A. Wall. Anna F. Wirth, Albert E. Bacon, Samuel 
W. Jones, Harry S. Bonner, and Edwin A. Russell, shareholders and 
trustees, trading as Haines, Jones Cadbury Company, sues the de¬ 
fendants, Allan T. Howison and The Equitable Surety Company, a. 
corporation duly incorporated under the laws of the State of Missouri 
and doing business in the District of Columbia, for that here- 

2 tofore, to wit, the 24th day of July, 1911, the defendant 
Allan T. Howison entered into a written contract with the 

District of Columbia, represented in that behalf by the Commission¬ 
ers thereof, to furnish all necessary labor and material except as 
therein otherwise provided, and in a good, firm and substantial man¬ 
ner, in strict accordance with the terms, conditions and provisions 
of the said contract, execute the work of constructing complete and 
keep in repair for a period of one year from the date of completion, 
the James Ormond Wilson Normal School Building, to be located on 
the corner of Eleventh and Harvard Streets, Northwest, in the Dis¬ 
trict of Columbia, and designated as School No. 162, and on the con¬ 
ditions and for the consideration in the said contract mentioned of 
$222,617.00, and in order to carefully and faithfully observe and 
perform, all and singular, the covenants and conditions of said con¬ 
tract, and the performance of all the undertakings therein stipulated 
bv the said defendant to be performed by him, and that he would 
promptly make payments to all persons supplying said defendant 
with labor and material in the prosecution of the work contemplated 
by said contract, and in compliance with the statute in such cases 
made and provided, the said Allan T. Howison as principal and the 
Equitable Surety Company as surety did on, to wit, the 24th day of 
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July, 1911, make, execute and deliver to the United States of 
America their certain bond or writing obligatory, which is now pro¬ 
duced and shown to the Court, wherein they held and firmly bound 
themselves unto the United States of America in the penal 

3 sum of $110,350.00, the conditions of the said bond or writ¬ 
ing obligatory being that the said defendant, Allan T. Howi- 

< 011 , would promptly and faithfully perform to the satisfaction and 
acceptance of the Commissioners of the District of Columbia, the 
work to be done bv him in accordance with the stipulations of the 
aforesaid contract between him and the District of Columbia, and 
would promptly make payments to all persons supplying him with 
labor and material in the prosecution of the work provided for in the 
said contract and would in every respect comply with the provisions 
of the said contract and keep the work done by him under the said 
contract in repair for a period of one year from the date of the com¬ 
pletion of said contract. 

And thereafter and in order to carrv out and perform the afore¬ 
said contract, the defendant, Allan T. JTowison on or about the 25th 
day of July, 1911, entered into a contract with George D. Warner 
and Samuel W. Rittenhouse, trading as Warner and Rittenhouse, 
whereby George D. Warner and Samuel W. Rittenhouse as afore¬ 
said were to supply certain of the labor and material requisite and 
necessary to and in order that the defendant Allan T. JTowison 
might carry out Ids contract with the District of Columbia as afore¬ 
said, said materials including certain plumbing fixtures and supplies, 
and thereafter on about the first day of August, 1911. the said War¬ 
ner and Rittenhouse as aforesaid, in order to carrv out their contract 
as aforesaid with the said Allan T. JTowison, agreed to purchase and 
did purchase certain quantities of plumbing fixtures and sup- 

4 plies from the use plaintiffs herein of the kind, quantities 
and of the value of $1545.56 as set forth in the particulars 

of demand hereto annexed and made a part hereof; and the said 
use plaintiffs supplied to said Warner and Rittenhouse as aforesaid 
all said plumbing fixtures and supplies as above set forth, and they 
were used in the performance of the aforesaid contract between the 
defendant Allan T. JTowison as aforesaid and the District of Colum¬ 
bia and went into the work of the construction required for the 
completion of the said School Building as aforesaid; that said School 
Building has been completely constructed and the defendant Allan 
T. JTowison as aforesaid has received a large part of the sum due him 
in payment therefor; use plaintiffs further allege that no part of the 
sum so due the use plaintiffs by the said Warner and Rittenhouse as 
heretofore set forth for the plumbing fixtures and supplies as afore¬ 
said has been paid by them or by anyone for them unto them, the 
use plaintiffs, or unto anyone for them, and that, therefore, there re¬ 
mains justly due and owing to the said use plaintiffs the sum of 
$1545.56; that said use plaintiffs have often demanded the payment 
of said sum, of the said Warner and Rittenhouse and of the defend¬ 
ant, Allan T. JTowison, and of the defendant, The Equitable Surety 
Company, but that they and each of them have neglected and re¬ 
fused to pay the sum so due to the use plaintiffs as aforesaid, or any 
part thereof unto them or unto anyone for them, and by reason of 
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said neglect and refusal the condition of said bond or writing obliga¬ 
tory is broken, and an action has accrued unto the use plaintiffs 
by virtue thereof under the statute in such cases made and 
5 provided to have and demand from the defendants herein 
the sum of $1545.58. and therefore they bring this suit and 
claim from the defendants for the use plaintiffs the said sum of 
$1545.58 with interest from the 18th day of January, 1913, until 
date, and costs of this suit. 

FEED B. RHODES, 
ELBERT JOHNSON, 
Attorneys for Plaintiffs. 

Affidavit of Merit. 

District of Columbia, ss: 

Personally appeared before me Fred B. Rhodes, who being first 
duly sworn on oath deposes and says that he is the attorney for the 
use plaintiffs in the above entitled cause: that he has read the fore¬ 
going declaration and particulars of demand, and knows the con¬ 
tents thereof: that the facts therein recited are true and affiant makes 
the same a part of his affidavit: that by reason of the facts set out in 
said declaration and particulars of demand there is due the use plain¬ 
tiffs from the defendants the sum of $1545.56 with interest from the 
16th day of January, 1913. exclusive of all setoffs and just grounds 
of defense. 

FRED B. RHODES. 


Subscribed and sworn to before me this 7th dav of May, 
6 A. D. 1913. 

[seal.] FRANCIS L. NEUBECK, 

Notary Public, D. C. 


Pleas. 

Filed June 6, 1913. 

****** * 

Now comes the defendant, the Equitable Surety Company, a cor¬ 
poration, and for pleas to the declaration filed by the plaintiffs herein 
says: 

(1) That it is not indebted as in said declaration alleged. 

(2) And for a further plea this defendant says that the plaintiffs 
ought not to have or maintain their action against it for the reason 
that after the defendant had entered into and delivered its certain 
writing obligatory referred to in the plaintiffs’ declaration the prin¬ 
cipal therein, Allan T. Howison, without the consent or knowledge 
of this defendant entered into a new arrangement and agreement for 
the erection and construction of the school building described in 
said declaration, and that in. for, or about said new arrangement or 
agreement made as aforesaid between the said Allan T. Howison and 
the District of Columbia, this defendant did not become surety for 
the said Howison. That in and by the terms of said new arrange- 
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ment or agreement between the said Allan T. Howison and 
< the District of Columbia a different building from that orig¬ 
inally designed was agreed to be erected and constructed by 
the said Howison, and as this defendant is informed and believes, 
and, therefore, alleges, was erected and constructed by the said Howi¬ 
son for the District of Columbia, and that the expense of the erection 
of said building under said new arrangement or agreement was 
largely in excess of the expense which would have attended the erec¬ 
tion and construction of the building described in the contract for 
the performance of which by said Howison this defendant became 
surety. 

JOS. A. BURKART, 

WM. EARLE AMBROSE, 
Attorneys for Defendant Equitable Surety Company. 

Affidavit of Defence. 

******* 

District of Columbia, ss: 

Albert W. Willett, being first duly sworn, according to law, de¬ 
poses and says that he is the agent and attorney in fact in the Dis¬ 
trict of Columbia for the defendant, the Equitable Surety Company, 
a corporation, above named. 

That the said defendant does not owe the plaintiffs the amount 
claimed in their declaration, or any other amount, for the reason 
that after the defendant had entered into and delivered its certain 
writing obligatory referred to in the plaintiffs’ declaration the 
8 principal therein. Allan T. Howison. without the consent or 
knowledge of the defendant, the Equitable Surety Company, 
entered into a new arrangement or agreement for the erection and 
construction of the school building described in said declaration, and 
that in, for, or about said new arrangement or agreement made as 
aforesaid between the said Allan T. Howison and the District of 
Columbia, the defendant, the Equitable Surety Company, did not 
become surety for the said Howison. That *n and bv the terms of 
said new arrangement or agreement between the said Howison and 
the District of Columbia a different building from that originally 
designed was agreed to be erected and constructed by the said Howi¬ 
son, and as this affiant is informed and believes, and, therefore, avers, 
was erected and constructed by the said Howison for the District of 
Columbia, and that the expense of the erection of said building 
under said new arrangement or agreement was largely in excess of 
the expense which would have attended the erection and construction 
of the building described in the contract for the performance of 
which by said Howison the defendant became surety. 

And further affiant saith not. 

ALBERT W. WILLETT. 

Subscribed and sworn to before me this 6th day of June, A. D., 

1913. 

[seal.] 


HORACE R. GEORGE, 

Notary Public, D. C. 
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9 Motion for Judgment under 73 d Rule. 

Filed June 12, 1913. 

* * * * * * * 

Come now the plaintiffs and move the Court for judgment against 
the Defendant, The Equitable Surety Company, in the sum of one 
thousand five hundred and forty-five dollars and fifty-six cents 
($1545.56)) with interest from August 13, 1912, for want of a suf¬ 
ficient affidavit of defense. 

J 

7 * 

Attorneys for Plaintiffs. 


Jos. A. Burkhart, Esq., Attorney at Law: 

Please take notice that the foregoing motion will be for hearing 
on June 13th at 10:00 A. M. 

Attorneys for Plaintiffs. 

10 Supreme Court of the District of Columbia. 

Friday, June 13th, 1913. 

Session resumed pursuant to adjournment, Hon. Daniel Thew 
Wright, Justice presiding. 

******* 

Upon consideration of the motion of plaintiffs filed herein for 
judgment against the defendant the Equitable Surety Company, 
for want of a sufficient affidavit of defense, it is ordered that said 
motion be and the same is hereby granted. Wherefore, it is consid¬ 
ered. that the plaintiff herein recover of said defendant the Equitable 
Surety Company, the sum of One Thousand Five Hundred and 
Forty-five Dollars and fifty-six cents ($1545.56) with interest from 
the 16th day of January 1913, together with costs of suit to be taxed 
hv the Clerk, and have execution thereof. From the foregoing judg¬ 
ment the said defendant by its attorney in open court, notes an 
appeal to the Court of Appeals; whereupon, the penalty of a bond to 
operate as a Supersedeas, is hereby fixed in the sum of Two Thou¬ 
sand Dollars. , x . k j 

Mew orandum. 

July 10, 1913.—Supersedeas bond approved and filed. 

11 Designation of Record. 

Filed August 1, 1913. 

******* 

The clerk will please make up for the record on appeal certified 
copies of the following papers: 
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(1) The declaration and affidavit of merit. 

(2) The pleas and affidavit of defense filed by the defendant, the 
Equitable Surety Company. 

(3) The motion for judgment under the 73rd Rule. 

(4) The judgment. 

(5) Memorandum of filing appeal bond. 

(6) This designation. 

JOS. A. BURKART, 

WM. EARL AMBROSE, 
Attorneys for Defendant Equitable Surety Co. 

Assignment of Errors. 

Filed August 6, 1913. 

******* 

(1) The Court erred in holding that the affidavit of defense filed 
by the Defendant, The Equitable Surety Company, was not a suffi¬ 
cient affidavit of defense under the 73rd Rule of the Rules of Prac¬ 
tice of the Supreme Court of the District of Columbia. 

12 (2) The Court erred in granting the motion of the plain¬ 
tiffs for judgment and in rendering judgment for the plain¬ 
tiffs. 

JOS. A. BURKART, 

WM. EARLE AMBROSE, 

Attorneys for Defendant The Equitable Surety Company. 

13 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
12, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 55759 at Law, wherein the United 
States of America to the use of William H. Haines, et al. are Plain¬ 
tiffs and Allan T. Howison et al. are Defendants, as the same remains 
upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
25th day of August, 1913. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk , 

By ALE. G. BUHRMAN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2590. Equitable Surety Co., a corporation, appellant, vs. U. S. of A. 
to use of William H. Haines et al. Court of Appeals, District of 
Columbia. Filed Aug. 25, 1913. Henry W. Hodges, clerk. 
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IN THE 


(tart of Appeals, District of (Eolombia 

October Term, 1913. 


No. 2590. 


Equitable Surety Company, a Corporation, Appellant. 

vs. 

United States of America, to the Use of William H. 
Haines, John W. Cadbury, Joel Cadbury, et al., 

Appellees. 


BRIEF FOR APPELLANT. 

This case is an appeal from a judgment of the Supreme 
Court of the District of Columbia against the Appellant, 
Equitable Surety Company, in favor of the appellees in an 
action on a bond given by Allan T. Howison, as principal, 
and the Equitable Surety Company, as surety, to the United 
States of America, to secure performance by said Howison 
of a contract with the District of Columbia, for the con¬ 
struction of a school house, in accordance with plans and 




specifications referred to in and made a part of the contract. 
The appellees declaration alleged that they had provided 
certain plumbing fixtures and supplies to a sub-contractor 
of the said Howison for the erection and construction of a 
school-house building, for which a balance of $1545.56 
was due and unpaid. 

In all other respects this case is identical with that of 
Equitable Surety Company vs. United States of America, 
to the use of W. McMillan and Son, a corporation, No. 
2567, October Term, 1913, in this court. For this reason, 
the brief which has been filed in that case is hereby referred 
to and adopted as the brief of this appellant in the case at 
bar. 

Respectfully submitted, 

i 

Joseph A. Burkart, 
William E. Ambrose, 
Attorneys for Appellant. 

J. J. Darlington, 

Of Counsel. 
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